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THE EQUALITY OF STATES AND THE HAGUE 

CONFERENCES 

The Second Hague Conference accomplished many valuable results 
and failed in much that it attempted. Many of its failures have 
been attributed to a faulty method of organization. The conference 
itself recognized this defect when on September 21, 1907, it adopted 
the following vceu: 

The conference recommends to the powers the assembly of a Third 
Peace Conference, which might be held within a period corresponding 
to that which has elapsed since the preceding conference, at a date to be 
fixed by common agreement between the powers, and it calls their atten- 
tion to the necessity of preparing the program of this Third Conference 
a sufficient time in advance to insure its deliberations being conducted 
with the necessary authority and expedition. In order to attain this 
object the conference considers that it would be very desirable that, 
some two years before the probable date of the meeting, a preparatory 
committee should be charged by the governments with the task of collect- 
ing the various proposals to be submitted to the conference, of ascertain- 
ing what subjects are ripe for embodiment in an international regulation, 
and of preparing a program which the governments should decide upon 
in sufficient time to enable it to be carefully examined by the countries 
interested. This committee should further be intrusted with the task 
of proposing a system of organization and procedure for the conference 
itself. 

It thus becomes a duty to examine the organization of the two 
Hague conferences with a view to improving conditions in a Third 
Conference. One of the chief causes of complaint has been the 
method of voting. In the Hague conferences each state had one 
vote, of equal weight with that of all other states. To say that this 
should not be the case is to attack, by implication, what has been for 
centuries and by most publicists is still considered to be a funda- 
mental principle of international law. In the eyes of weaker states 
equal voting power for all sovereign states and equal representation 
on all international tribunals could not be withheld without dis- 
crediting the principle of the legal equality of states. During the 
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Second Hague Conference two parties were formed — one strongly 
asserting the equality of sovereign states, and the other advocating 
measures which disregard the doctrine. 

What then is this doctrine of the equality of states in international 
law ? One of the most recent statements of the principle is by Moore, 
who says : 

All sovereign states, without respect to their relative power, are, in the 
eye of international law, equal, being endowed with the same natural 
rights, bound by the same duties, and subject to the same obligations. 
(Digest of International Law, Vol. I, p. 62.) 

The doctrine was born with the publication of the great book of 
Hugo Grotius, " De Jure Belli ac Pacis," in 1625. At that time, 
in the midst of the Thirty Years' War, international anarchy was 
rampant. The idea of universal sovereignty, derived from Imperial 
Eome, had been handed down to the Popes. But the contest between 
the Empire and the Papacy had destroyed faith in either a spiritual 
or temporal common superior. After the Reformation the notion 
of a common superior ceased to exist even in theory. The idea of 
sovereign nations supplanted that of universal empire. Some new 
principle was needed to take the place of control from above. For a 
time it seemed as though there would be no check for the strong 
nation, or succor for the weak. It was here that the work of Grotius 
found its place. He adopted the theory, well known to his time, 
that a law of nature controls the relations of man to man, and applied 
it to the relations between states. This was Grotius' great accom- 
plishment — to find in the law of nature a new and nonreligious 
ground for international rights and duties. It was a common con- 
ception of the age that there had once existed a time when organized 
communities were not yet formed and when each individual was at 
liberty to do whatever he wished. Further, that men in such a con- 
dition obeyed certain rules discovered to them by their own reason. 
These rules were called the laws of nature. People were in a state 
of nature with reference to each other. Grotius used this law of 
nature in the following manner: ISTo common superior being left to 
control the relations of states, the states were free and independent, 
and they were in a " state of nature " with respect to each other, 
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just as individuals were before the organization of communities. 
Thus, states were bound by a law of nature. As to what the law of 
nature was, recourse was had to Roman law. Now, the Romans in 
their judicial system identified the jus gentium with the jus naiurale. 
That is, when they discovered that there were certain laws common 
to most of the countries with which they had relations, they came to 
think of these rules as laws of nature. Grotius followed them in 
this error, and when he applied the law of nature to states it was 
really in large part the jus gentium which he was using. One of 
the oft-repeated dogmas of the jus gentium was the equality of men. 
When Grotius applied the system to states, he made an essential part 
of his legal doctrine the absolute independence and equality of states. 
He made the theory of equality a cardinal point of his system, and 
the world of his day adopted it as a necessary corollary of the exist- 
ence and efficacy of the law of nature. From that day to this the 
equality of states before the law has been accepted by most inter- 
national jurists. Some of them have, however, revolted from the 
doctrine, so that we may with them reexamine the theory to see 
whether it is really a fundamental principle of international law. Is 
it a doctrine inherent in the nature of international law with which 
it is impossible to dispense ? 

Looking again to the origin of the doctrine, it is immediately 
apparent that it is based upon a political theory which has long been 
discarded by political scientists. Historically, there never was such 
a state of nature as Grotius believed in. As to what the law of nature 
is, thinkers before and since his time have differed essentially. That 
there is no such thing as a law of nature which may be treated as 
a positive code is certain. The contract theory, which had such far- 
reaching results in its application, premised a state of nature identical 
with that upon which Grotius relied. The theories of Hobbes, 
Locke, and Rousseau were evolved as a means of escape from this 
state of nature. Modern political theorists are able to discard this 
contract theory by proving that such a state of nature never existed. 
(Willoughby, Nature of the State, pp. 89-118.) It is shown that 
liberty in its true sense did not precede the organization of com- 
munities, but was a result of it. In such a state of nature as existed 
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rights did not exist — only powers. Men have rights only when 
they do not have to fight for them. In a state of nature the stronger 
or more crafty are able to carry out their desires only by force. 

Natural right as right in a state of nature which is not a state of soci- 
ety is a contradiction. There can be no right without a consciousness of 
common interest on the part of members of a society. Without this there 
might be certain powers on the part of individuals, but no recognition of 
these powers by others as powers of which they should allow the exercise, 
nor any claim to such recognition ; and without this recognition or claim 
to recognition there can be no right. (Green, Lectures on the Prin- 
ciples of Political Obligation, Phil., Works, vol. 2, p. 354.) 

There never was, and there never can be, any liberty upon this earth 
and among human beings outside of state organization. Barbaric self- 
help produces tyranny and slavery, and has nothing in common with the 
self-help created by the state and controlled by the law. Mankind does 
not begin with liberty. Mankind acquires liberty through civilization. 
Liberty is as truly a creation of the state as government. (Burgess, 
Political Science, Vol. I, p. 88.) 

Now, in the absence of an international organization, something 
bearing the same relation to states that states do to individuals, how 
can states have rights any more than individuals could in their 
" state of nature ? " To say that they have only powers dependent 
upon brute force corresponds very fairly with the events recorded 
in history since the beginning of separate life for states. And if 
states have no rights, which are the result of international organiza- 
tion, why is it necessary to premise that their rights are equal even 
" before the law ? " It is not intended here to discuss the question 
of the character of international law as opposed to positive or munici- 
pal law ; but it is sufficient to say that the phrase " before the law " 
when used in international and in positive law has quite a different 
meaning. If we adopt the Austinian doctrine that there is no inter- 
national law in a true sense; or if we take the view that treaties, 
customs, etc., sanction an international law for the breach of which 
the final recourse is war between the interested nations, we must 
admit that international law has not yet reached the stage of per- 
fection to which municipal law has attained. In the latter case war 
is but a trial of powers, not an assertion of rights; since the 
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vanquished nation may be able to bring greater authority for its 
contention than its stronger contestant. It is through this con- 
fusion between the so-called law between states and as exercised over 
citizens by states that the assumed analogy between men and states 
has been put forth. Even admitting that before municipal law all 
men in a state are equal, it does not follow that all sovereign states 
must be equal before international law. 

This fiction of international law has lived a vigorous life for 
almost three centuries, not on its philosophical merits but from an 
alternative reason which Grotius made part of his fundamental 
system. He asserted that states were bound by rules that had re- 
ceived the assent of all or most of their number. (De Jure Belli ac 
Pacis, Book I, ch. 1, sec. 14.) Thus, when rules had been generally 
received they were, on his own theory, binding as long as they did 
not violate plain precepts of natural law. This is the history of the 
doctrine of equality after its foundation by Grotius upon a false 
political philosophy. 

Certain modern writers support the doctrine of equality almost 
entirely on this latter ground, i: e., consent. Thus, Oppenheim 
(International Law, Vol. I, pp. 19-20) says: 

Since the law of nations is based on the common consent of states as 
sovereign communities, the member states of the family of nations are 
equal to each other as subjects of international law. States are by their 
nature certainly not equal as regards power, extent, constitution, and the 
like. But as members of the community of nations they are equals, 
whatever differences between them may otherwise exist. This is a conse- 
quence of their sovereignty and of the fact that the law of nations is a 
law between, not above, the states. 

On page 161 he continues the thought as follows : 

The equality before international law of all the member-states of the 
family of nations is an invariable quality derived from their international 
personality. Whatever inequality may exist between states as regards 
their size, population, power, degree of civilization, wealth, and other 
qualities, they are nevertheless equals as international persons. The con- 
sequence of this legal equality is that, whenever a question arises which 
has to be settled by the consent of the members of the family of nations, 
every state has a right to a vote, but to one vote only. And legally 
the vote of the weakest and smallest state has quite as much weight as the 
vote of the largest and most powerful. Therefore, any alteration of an 
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existing rule or creation of a new rule of international law by a law- 
making treaty has legal validity for the signatory powers and those only 
who later on accede expressly or submit to it tacitly through custom. 

That is to say, states consent to recognize the independence of 
other states, thereby investing them with a personality. Sovereignty 
and personality go hand in hand. There are no degrees of sover- 
eignty in the strict sense. A sovereign state is an absolutely inde- 
pendent entity. International law can not look behind this attribute. 
Therefore, all sovereign states are equal in international law. If it 
is true that we are estopped in international law from looking back 
of the attribute of sovereignty, an attribute obtainable only by the 
consent of other states, the only escape from recognizing the equality 
of Haiti with France would be to deny the sovereignty of Haiti. It 
seems very much like putting up a straw-man and being forbidden to 
look at the stuffing. As a matter of fact, international history dis- 
closes a great lack of frankness in the matter of recognition of sover- 
eignty. While retaining the words which indicate sovereignty in 
connection with weak states, strong states have not treated them as 
sovereign ; and have thus begged the whole question of equality. For 
instance, the United States, while maintaining diplomatic relations 
with Colombia as with an equal state, recognized the independence 
of Panama as a result of an opera bouffe revolution. Undoubtedly, 
this was a violation of Colombia's sovereignty. In the same transac- 
tion we see Panama on one day an unimportant province of Colombia, 
and on the next an independent state equal " in law " both to Colom- 
bia and to the United States. Certainly this is juggling with funda- 
mental principles if equality before the law is a result of such inter- 
vention and recognition. Even though we admit the force of the 
suggestion of Dean Gregory that, by analogy to the right of eminent 
domain, " the world can not be expected to submit to the defeat of 
a beneficent project of universal importance by the refusal of local 
sovereignties to grant the use of means that were absolutely essential " 
(American Journal of International Law, Oct., 1907, p. 973), 
we can not escape the conclusion that the equality doctrine is violated. 
If our conclusions are correct, the doctrine of equality was untrue 
in its origin, was preserved in international law by a verbal consent 
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which is not followed by performance, and was bolstered up by false 
analogies growing out of a confusion in thought between international 
and positive law. Nevertheless, it must be admitted that the adoption 
of this theory produced many beneficent results. Probably no system 
for governing the relations between states which was not based upon 
the accepted dogma of a law of nature would have been accepted by 
the world of the seventeenth century. Moreover, the theory of the 
equality of states before the law for many years exercised a restrain- 
ing influence upon strong states. It gave weak states an admitted 
principle to which to appeal when dealing with strong states, and 
fostered a public opinion against immorality in international rela- 
tions. Moreover, the almost unanimous adhesion of great writers on 
international law to the doctrine has given it such authority that it 
is almost heresy to attack it. The foregoing conclusions, however, 
seem to divest it of any intrinsic merit such as would prevent one 
from seeking in its place a new doctrine more suited to modern con- 
ditions. The doctrine should not, however, be set aside on purely 
theoretical grounds. We should first be able to show concrete ex- 
amples in which the doctrine is at least a doubtful blessing. As long 
as the doctrine was in evidence merely in matters of diplomatic 
courtesy, affecting the rank of ambassadors, method of signing 
treaties, military and naval salutes, etc., there could be no serious 
consequences. These are all matters in themselves of minor impor- 
tance. Occasionally, however, when great congresses have been 
delayed from convening by unseemly quarrels over precedence, the 
matter assumed a more serious aspect. In more recent years the 
doctrine has been discredited on two distinct but contradictory 
grounds : First, that it has ceased to operate for the benefit of those 
states which most need it; and, second, that if allowed to become 
operative, it will give to weak states too great power in international 
affairs. In discussing consent as a basis for the equality theory we 
have already illustrated the first ground. The opinion of the Hon. 
Eichard Olney, expressed just prior to the opening of the Second 
Hague Conference, restates the objection. He says: 

A crowd of international incidents goes to prove the principle to be one 
almost more active and better known in its breach than in its observance. 
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Greece cut off from Turkey and erected into a separate kingdom with its 
integrity guaranteed; Belgium carved out of Holland as an independent 
kingdom and its neutrality secured ; Switzerland declared to be perpetu- 
ally neutral and its soil to be inviolable ; Egypt, with its overlordship of 
the Porte and its English occupation; the Crimean War; the treaty of 
Paris of 1856; the treaty of Berlin of 1878; the Suez Canal; Japan and 
the comparatively barren results of her victory over China; Venezuela 
and her arbitrations, territorial and pecuniary ; Morocco and the Algeciras 
conference — these are only some of the more prominent occurrences 
which demonstrate that the principle of the equality of states, while by 
no means a glittering generality, can not always be counted upon as a 
working rule. Its great value should consist in its protection of small 
and weak states — the great powers being competent to assert and main- 
tain their equality without its aid. But it is in just the cases of inferior 
states that the principle has been markedly inoperative, so that, regarded 
as a part of international law, the principle of state equality is found to 
work where its working might be dispensed with and not to work where 
its working might be most confidently looked for. (American Journal 
op International Law, April, 1907, p. 419.) 

Objection, on the second ground, has largely found expression in 
connection with the Hague conferences. The invitation of the 
Netherlands, dated April 1, 1899, to the invited powers to attend 
the First Hague Conference, reads as follows : 

My Government trusts that the Government will associate itself 

with the great humanitarian work to be entered upon under the auspices 
of His Majesty the Emperor of All the Eussias, and that it will be dis- 
posed to accept this invitation, and to take the necessary steps for the 
presence of its representatives at The Hague on the 18th May, next, for 
the opening of the conference, at which each power, whatever may be 
the number of its delegates, will have only one vote. (Holls, P. W., The 
Peace Conference at The Hague, p. 34. ) 

Of this invitation Mr. Holls says (pp. 34-35) : 

These invitations were issued to all governments having regular diplo- 
matic representation at St. Petersburg, as well as to Luxemburg, Monte- 
negro, and Siam. No official explanation of the principle upon which 
invitations were issued or withheld was given, and any discussion of the 
causes which led to the exclusion of the South African [and the Latin 
American] republics, as well as the Holy See, would have to be based 
upon surmises. 

If we consider the First Hague Conference in its original charac- 
ter, not as a world legislature or as a peace congress, but as a diplo- 
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matic conference between nations assembled to solve particular 
problems, the above discrimination in nations invited and the pre- 
scribed method of voting are more easily understood. The con- 
ference did not, however, hold strictly to its diplomatic character. 
It enacted rules of conduct designed to be followed not only by the 
signatory states but by the whole world. From this point of view 
the conference was a legislative congress made up of delegates from 
states chosen by the Czar of Russia, and by him arbitrarily assigned 
an equal voting power in the conference. This legislative character 
was emphasized when it was prescribed that as a qualification for 
representation in the Second Hague Conference all states must 
subscribe to the three conventions adopted by the First Hague 
Conference. 

In spite of the fact that no state need have entered the Second 
Hague Conference if it had not desired to do so ; in spite of the fact 
that the results of the conference need not be ratified or followed by 
individual states, the more general representation in the Second Con- 
ference, and the character of the work that it attempted to do, stamp 
it with the trade-mark of a legislative assembly. Nevertheless, no 
unicameral legislative assembly in the world's history has been organ- 
ized in a similar manner where not only do all units, great or small, 
have equal voting power but practical unanimity is required in order 
to carry a measure. This principle was adopted, no doubt, from a 
fear that unless the equality of states was thus recognized a meeting 
of any except the great powers could not have been assembled. 

In two notable instances the consequences of this method of voting 
were put in evidence by the reliance of the minor powers upon the 
doctrine of equality. The long and exhaustive labors of the con- 
ference looking toward a Hague Court of Arbitral Justice, to be in 
addition to the Permanent Court of Arbitration established by the 
First Conference, were set at naught by the failure to decide on the 
distribution of judges for the court. Of this failure the London 
Times for October 21, 1907, says : 

* * * It was Brazil, at the head of the South American states, 
which prevented the acceptance of the scheme for a new and permanently 
effective Court of Arbitral Justice. The scheme was wrecked on the 
objection of the South American states to the proposed method for the 
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selection and distribution of judges, which would have relegated these 
states and others to a second or third rate position by only permitting 
them to elect judges in a certain rotation of years. The last speech [for 
an English translation of this notable speech, see The Independent, Janu- 
ary 9, 1908, pp. 75-82] of the most industrious and eloquent first 
Brazilian delegate, M. Buy de Barbosa, was described by one of the lead- 
ing continental members of the conference as a " fierce (farouche) 
exposition " of the extreme conception of the equality of all states and 
governments. The excessive prolongation of the labors of the confer- 
ence, which at the last plenary sitting was described as having almost 
constituted an abuse of the hospitality of the Dutch Government, was 
mainly due to the determination of the United States delegates to "see 
the Court of Arbitral Justice through" at all costs, and to the equal 
obstinacy of the South American states in their resolution to prevent the 
adoption of the project unless it recognized the equality of all govern- 
ments in regard to the nomination of judges. These conceptions of 
equality were certainly encouraged by the constitution of the conference, 
where the votes of Panama, Haiti, or Cuba were of equal value with the 
rotes of Germany, Bussia, or the United States of America. Nay, more, 
the old principle of the Polish veto, the nie pozalwam, upon which Car- 
lyle has poured out the vials of his scorn, was revived and maintained, 
and, although even a strong minority of states could not invariably pre- 
vent a scheme from being submitted to the vote of the plenary confer- 
ence, any single state could prevent any scheme from being adopted in 
the form of a convention. 

Under these circumstances the most that could be done was to call 
the attention of the signatory powers — 

to the advisability of adopting the annexed draft convention for the 
creation of a Judicial Arbitration Court, and of bringing it into force as 
soon as an agreement has been reached respecting the selection of the 
judges and the constitution of the court. (British Blue Book, Miscel- 
laneous, No. 1, 1908 (Cd. 3857), p. 38.) 

The convention relative to the establishment of an International 
Prize Court of Appeals was adopted only after a prolonged contest 
which was made upon the ground of the equality of states. As in 
the case of the Court of Arbitral Justice, it was deemed impracticable 
to give all the powers equal representation on the International Prize 
Court ; and yet the South American states were unwilling to consent 
to a representation less than that of Germany or of Russia. The 
situation is expressed by the Navy (October, 1907) : 

The proposition to establish a Supreme International Prize Court was 
ultimately approved at a plenary session of the entire Peace Conference 
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on September 21, the vote of Brazil being the only one cast against it. 
* * * The provision for a system of graduated representation in 
constituting the Prize Court was regarded by many of the minor nations 
as an insult to them ; and Dr. Barbosa, of Brazil, in particular, fought in 
favor of equal representation of interested powers in the court. The pro- 
vision to which Brazil objected especially was the fifteenth article, provid- 
ing that the judges of the Prize Court appointed for the eight powers — 
Germany, United States, Austria-Hungary, Prance, Great Britain, Italy, 
Japan, and Russia — should sit invariably, but that judges appointed by 
the other powers should sit only according to a scheme of rotation. 

Although the Hague Conference adopted this proposition, it is by 
no means certain that the governments will ratify the action of their 
representatives. This repudiation may be made by the great powers 
on the ground that there is no law for the guidance of such a court, 
and by the minor powers because their equality is not sufficiently 
recognized. The convention itself was signed by the representatives 
of Chile, Cuba, Guatemala, Haiti, Persia, Salvador, Siam, and 
Uruguay, with " reservations " as to article 15, which deals with the 
distribution of judges. 

Another matter in which the equality theory found expression at 
The Hague is the so-called Drago Doctrine. In the letter of Senor 
Luis M. Drago, Minister of Foreign Relations of the Argentine 
Republic, to Senor Martin Garcia Merou, Minister of the Argentine 
Republic to the United States, December 29, 1902, concerning the 
forcible collection of claims of a pecuniary nature held by citizens 
of one state against another state, Senor Drago based his objection 
to such forcible collection on the ground that such action is a violation 
of the sovereignty of the debtor state. He says : 

Among the fundamental principles of international law which human- 
ity has consecrated, one of the most precious is that which decrees that 
all states, whatever be the force at their disposal, are entities in law, per- 
fectly equal one to another, and mutually entitled by virtue thereof to 
the same consideration and respect. The acknowledgment of the debt, 
the payment of it in its entirety, can and must be made by the nation 
without diminution of its inherent rights as a sovereign entity, but the 
summary and immediate collection at a given moment, by means of force, 
would occasion nothing less than the ruin of the weakest nations, and the 
absorption of their governments, together with all the functions inherent 
in them, by the mighty of the earth. (United States Foreign Eelations, 
1903, p. 2.) 
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Thus, it is evident that the whole question of intervention is in 
violation of the theory of state equality. Here, as in the case of 
the Panama Republic, practice has been at variance with precept. 
International law is based upon practice as well as principle, and the 
nineteenth century gives us many examples of armed intervention on 
one pretext or another. 

The present tendency among publicists is certainly toward the accept- 
ance of the principle of nonintervention as the correct and normal or 
every-day rule of international law and practice; but to admit interven- 
tion as a legitimate exercise of sovereign power in extreme or exceptional 
cases on high moral or political rather than purely legal grounds, as, for 
instance, in case of great crimes against humanity (Greece, Armenia, 
and Cuba) or where essential and permanent national or international 
interests of far-reaching importance are at stake (Ottoman Empire, 
Mexico, or Panama). (Hershey, "The Calvo and Drago Doctrines," 
American Journal of International Law, Jan., 1907, p. 42.) 

Without attempting to pass upon the merits of the particular case 
which was the occasion of the promulgation of the Drago Doctrine, 
or to say whether the results desired by Sefior Drago can be obtained 
by reference to some other principle, it is evident that the equality of 
states might be the occasion of much hardship when relied upon by 
sovereign but bankrupt states. 

The fourth subject on the program for the Third International 
Conference of American States, held at Eio de Janeiro, July, 1906, 
was — 

A resolution recommending that the Second Peace Conference at The 
Hague be requested to consider whether and, if at all, to what extent the 
use of force for the collection of public debts is admissible. 

The conference adopted the following: 

Resolved, To recommend to the governments represented therein that 
they consider the point of inviting the Second Peace Conference at The 
Hague to consider the question of the compulsory collection of public 
debts, and, in general, means tending to diminish between nations con- 
flicts having an exclusively pecuniary origin. (Eeport of the Delegates 
of the United States to the Third International Conference of the Ameri- 
can States held at Eio de Janeiro, Brazil, July 21 to August 26, 1906, 
Washington, 1907, p. 14.) 
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Under the leadership of the United States the subject was con- 
sidered at the Second Hague Conference, and a convention was 
adopted, the first article of which is : 

The contracting powers agree not to have recourse to armed force for 
the recovery of contract debts claimed from the government of one coun- 
try by the government of another country as being due to its nationals. 

This undertaking is, however, not applicable when the debtor state 
refuses or neglects to reply to an offer of arbitration, or, after accepting 
the offer, prevents any " compromis " from being agreed on, or, after 
the arbitration, fails to submit to the award. (British Blue Book, Mis- 
cellaneous, No. 1, 1908 (Cd. 3857).) 

That is to say, debtor states shall not be coerced in the payment 
of such debts unless they refuse to submit the question to arbitration, 
or, having submitted it to arbitration, refuse to abide by the decision. 
The principle of equality will be respected until such a time as there 
is evidence of evasion or of bad faith, when the principle of inter- 
vention will be resorted to. Thus, while the value of a restraining 
influence upon powerful creditor states is recognized, the doctrine 
of equality is repudiated whenever it becomes a cloak for dishonest 
transactions. On this subject a further significant fact is to be 
noted. Of the signatures made to this convention up to October 26, 
1907, those of the following countries were made with " reserva- 
tions : " Argentina, Bolivia, Colombia, Dominican Republic, Greece, 
Guatemala, Peru, Salvador, and Uruguay. These reservations 
operate for the most part to limit the obligation to submit to arbitra- 
tion until all legal remedies have been exhausted. Colombia " does 
not in any circumstances admit the employment of force for the 
recovery of debts, whatever their nature may be." The reservations 
are made on the ground that any other method would be in violation 
of the equality doctrine. Under certain circumstances they may, 
for those countries, destroy the efficacy of the convention. 

These facts have caused much comment in the press and in some 
cases have resulted in official expression of opinion that a Third Con- 
ference can not be assembled unless the equality theory is abandoned. 
Thus, Sir Edward Fry, first delegate from Great Britain to the 
Second Conference, in a dispatch to his home Government, dated 
The Hague, October 16, 1907, says : 
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The claim of many of the smaller states to equality as regards not only 
their independence, but their share in all international institutions, 
waived by most of them in the case of the Prize Court, but successfully 
asserted in the case of the proposed new Arbitral Court, is one which may 
produce great difficulties, and may perhaps drive the greater powers to 
act in many cases by themselves. (British Blue Book, Miscellaneous, 
No. 1, 1908 (Cd. 3857), p. 21.) 

A letter of Mr. Alfred Stead to the London Times published on 
October 24, 1907, discusses the question at length : 

Sir: The indignant denunciation by Mr. Choate at the Hague Con- 
ference of the rights of minorities in reference to the question of obliga- 
tory arbitration brings into timely prominence the very reason for the 
failure of the conference. This American delegate voiced that arrogant 
desire for world domination which led the United States to include in 
the list of states invited to the conference all the minor Central and South 
American republics with equal voting power to the whole of the European 
nations, great and small. Had there only been time to create a few more 
Panamas or Cubas, the United States would have been assured of an 
absolute majority in the conference — that is, a majority of voting uni- 
ties, not of international weight. In the present conference it may well 
be, and indeed generally must be, that the weight of world opinion is in 
the minority, and that the " overwhelming majority " of the actual vote 
is of no practical value. Unduly desirous of good relations with the 
United States, the European nations have submitted to an extraordinary 
amount of interference in their affairs, and have acquiesced in a situation 
at The Hague which has enormously put back international progress. 
Theoretically, it may be very fine to include all and sundry states or 
pseudo-states, but it nullifies all possibility of accomplishment. Were 
the South Central American republics and the West Indian states capable 
of regarding questions from other than a local standpoint, the danger 
might be minimized ; but, as it is, they are so full of their localized hob- 
bies, be they the Drago Doctrine or others, that international discussion 
or progress is impossible. 

The United States itself is less international than other great powera, 
and the conduct of its delegates has often shown an appalling disregard 
and ignorance of European ideas. That this is due largely to the supine 
submission of the European states to the American autocracy does not 
lessen either its truth or its danger. It is safe to say that unless condi- 
tions be enormously altered there will be no Third Conference — or, if 
there be one, it will be one in which there must be delegates from every 
British colony and possession, from Abyssinia, Afghanistan, Morocco, 
Liberia, San Marino, etc. Why should not any of these most estimable 
states be as much entitled to a vote as Haiti or Costa Eica? That the 
conference has failed is due to two reasons, the action of the United 
States and the subservient fear of America prevalent in Europe. It is 
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of value to glance at the real situation for a moment in order to realize 
how unfounded is the claim of America to run the business of the world. 
At the First Hague Conference there were twenty-six powers represented, 
of whom twenty were European, two were American, and four Asiatic. 
Eight years later the situation was totally changed and forty-six powers 
sent delegates; Europe supplying twenty-one (Norway having become a 
separate state), Asia the same four, but there being twenty-one states in 
America represented! Truly an enormous advance in eight years, and 
one which might lead one to imagine that the center of world power 
had forever left Europe. The great majority of these American states, 
however, exercise not one iota of influence on the international situation, 
nor is there any immediate prospect of a change. Even including the 
United States, the American nations, possessing equal voting power with 
the European nations, are far behind in every respect making for inter- 
national force. The European states, with their colonies, represent 64.9 
per cent of the area of the globe, the American states only 24 per cent. 
As regards population, the European states, without colonies, form 44.2 
per cent to the American 12.7 per cent; while with colonies the propor- 
tion is 62.7 per cent to 9 per cent. Taking the question of commerce, 
the European states have a yearly movement of 80.5 per cent of the total, 
to the American 16.4 per cent; while in the amount of postal matter 
Europe stands to America in the relation of 68 per cent to 28.7 per cent. 
These are only a few instances, which might easily be multiplied ; but all 
tend to demonstrate the lack of equity in allowing equal voting power to 
the Americans. And besides Europe there are the four Asiatic powers 
represented, with the following proportions: Area 11.1 per cent, includ- 
ing colonies; population 43.1 per cent without colonies, and 28.3 per cent 
with dependencies. 

Study of these figures can not fail to be profitable, and may bring home 
to the minor American states that, save perhaps in volume of oratory, 
they occupy a very small position in the comity of nations, and that their 
voting power in the conference is out of all proportion to their interna- 
tional significance. One lesson there is also for Europe, and that is the 
need of organization within herself to withstand American domination 
and interference, which is bound to override all the most treasured ideals 
and beliefs of Europe if allowed unchecked sway. There is oppor- 
tunity for the German Emperor to mark the close of the fiasco at The 
Hague by the publication of another cartoon, in the nature of his Yellow 
Peril tour de force, with the motto, " Peoples of Europe, defend yourself 
against the American domination." 

Yours truly, 

Alfred Stead. 

4, Chelsea-Court, S. W., October Ik- 

Mr. Stead is inconsistent in attacking the United States for the 
desire to have the Central and South American states represented in 
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the conference, while viewing with complacency the equal voting 
power in the conference of such European states as Bulgaria, Luxem- 
hurg, Montenegro, Roumania, and Servia, as well as Persia and 
Siam. Certainly, Brazil is entitled to equal voting power with 
Montenegro. But making allowance for the anti-American senti- 
ment with which the letter is pervaded, it expresses well the objections 
to the participation on equal terms of all sovereign states in a world 
conference. M. W. Hazeltine, in an article on " The Second Peace 
Conference " in the North American Review, December, 1907 (p. 
580), acknowledges that " there is a good deal of force in the reasons 
adduced * * * by Mr. Stead, for asserting that the Third 
Peace Conference, should one ever be called, ought to be organized 
on a different principle." 

The Times for October 19, 1907, under the heading " The Hague 
Fiasco," gives a general condemnation of the method of voting, im- 
partially treating all weak states. It is there said : 

The conference was predestined to fail, because the convocation of such 
a body at all was based upon a gross violation of the " law of facts." 
* * * The only principle upon which all these powers could be 
induced to send delegates to it was the legal and diplomatic convention 
that all sovereign states are equal. For certain purposes that convention 
is useful, but, on the face of it, it is a fiction, and a very absurd fiction 
at that. Everybody knows that all sovereign states are not equal. The 
differences between them in population, in territory, in wealth, in armed 
strength, in their habits of thought, in their conceptions of law and right 
— in all that goes to make up civilization — are among the most obvious 
and insistent of facts. By pretending to ignore this fundamental and 
essential truth, the conference condemned itself to impotence. The sim- 
plest common sense is enough to teach us that powers like Great Britain, 
France, Germany, Japan, Eussia, and the United States will not, and can 
not, in any circumstances, allow Haiti, Salvador, Turkey, and Persia to 
have an equal right with themselves in laying down the law by which 
their fleets, their armies, their diplomatists, and their jurists are to be 
guided on matters of the supremest moment. The suggestion that they 
should submit to such a doctrine is simply fatuous. Such submission 
would involve the subjugation of the higher civilization by the lower, and 
would inevitably condemn the more advanced peoples to moral and intel- 
lectual retrogression. 

Professor Westlake, in an article in the Quarterly Review, Janu- 
ary, 1908 (pp. 227—230), comments on the organization of the con- 
ference as follows : 
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The Peace Conference of 1907 * * * marked its popular affinity, 
if not its popular origin, by adopting the forms of a legislature, indeed 
of a democratic legislature, short only of the point at which those forms 
usually bear the fruit for the sake of which they have been devised. 
Speeches and votes gave a parliamentary air, not only to committees, 
subcommittees, and drafting committees, but even to full sittings. For 
the purpose of announcing the result of a division the votes of all states 
were treated as equal. For the purpose of carrying any matter a stage 
further they were treated as unequal. * * * It appears to us that 
in the future all voting had better be avoided. No doubt, if agreement 
was not to be made a rigid condition, voting seemed inevitable to all 
who were unable to think except in the forms of democratic government, 
but with it, on the same democratic principles, there was bound to come 
the equality of votes for the purpose of display, and with that again, as 
we have seen, the worthlessness of votes for any purpose but that of dis- 
play. The equality may have given a temporary satisfaction to the politi- 
cal feelings of many who joined in the cry of distress for which they 
hoped the conference would find a remedy, but the worthlessness must 
have taught them that votes were not helping them in the noble effort to 
bring international action under responsibility. The equality of votes 
flattered the small states, of which, not to mention that strength must 
always tell, the opinion on international doctrines is diminished in value 
by their inexperience of the situations to which they have to be applied. 
But that pleasure must have vanished when they found that the delega- 
tions of the larger states were prevented by the force of things from 
admitting them to a real equality. 

The Navy for November, 1907, says: 

The law of facts appears to us to have been disregarded by the very 
constitution of the conference. It has been said many times that the 
real international law is made by the nations which have the physical 
force to compel respect for their opinions ; and this is undoubtedly true. 
* * * International law, like any other human law, rests, in the last 
analysis, on the foundation of physical force. This force is possessed 
only by the relatively few great powers ; and it is unreasonable to expect 
them to put their — to them — supreme interests in matters of interna- 
tional law at the disposal of a conference in which all the recognized 
great powers can be outvoted by a group of nations which can not all 
together muster the physical power of even one of the greater nations. 

Thus, we find that the doctrine of equality failed of complete 
vindication in the Drago Doctrine; that in the case of the Inter- 
national Prize Court it almost prevented action but was finally repu- 
diated; that in the case of the Court of Arbitral Justice it made 
inoperative the labor of many months ; and that it has so seriously 
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affected confidence in the work of the Hague conferences that doubts 
have been entertained whether a Third Conference with the old 
organization could be successfully assembled. 

If the doctrine of the legal equality of states is no longer of un- 
alloyed value, if it acts as a deterrent to the solution of great ques- 
tions looking toward the progress of the world, it surely should be 
abandoned in favor of a better principle, if such a principle can be 
found. 

A logical solution of the problem would be a return to that con- 
dition which existed before the theory of equality was expounded — 
namely, the universal monarchy which was represented by Imperial 
Rome. As this is neither practical nor desirable it need not detain 
us. Another substitute, the chief advocate of which is Prof. T. J. 
Lawrence, is that represented by the Concert of Europe. Professor 
Lawrence, in " The Primacy of the Great Powers " (V. Essays on 
Some Disputed Questions in Modern International Law), expounds 
this doctrine at some length. He demonstrates that historically the 
doctrine of equality was not followed in European affairs whenever 
the subject-matter was of great importance. What actually happened 
was that a few states, denominated the " great powers," formed them- 
selves into a concert for the administration of the international 
affairs of Europe ; that not only have they dealt with affairs affecting 
themselves alone, but also affecting other states not admitted into 
the concert ; that these minor states have been obliged to acquiesce in 
the conclusions of the concert, whether agreeable to themselves or not. 
Professor Lawrence says, commencing on page 226 : 

The foregoing examples by no means exhaust the subject, but they are 
sufficient to show that the great powers have by modern usage a position 
of preeminence in European affairs which is so marked, and has such 
important legal results, that the old doctrine of the absolute equality 
before international law of all sovereign states is no longer applicable. It 
is not merely that the stronger states have influence proportionate to their 
strength; but that custom has given them what can hardly be distin- 
guished from a legal right to settle certain questions as they please, the 
smaller states being obliged to acquiesce in their decisions. At present 
this right is in a rudimentary stage ; but it tends steadily to increase in 
importance. Great living statesmen build their best hopes for the just 
and peaceful settlement of international disputes upon the preservation 
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of the European Concert; and the European Concert means nothing more 
nor less than the agreement of the six great powers. * * * The Con- 
cert of Europe exists as a kind of international court of appeal ; and inci- 
dentally it sometimes assumes legislative functions, as when hy the neu- 
tralization of Switzerland, Belgium, and Luxemburg it virtually imposed 
new rights and obligations on states who may be brought into contact 
with them, or when in 1878 at Berlin it decreed that on certain conditions. 
Servia and Eoumania should be raised to the rank of wholly independent 
powers * * * [p. 230]. It seems clear, then, that the six great 
powers have by modern international law an authority superior to that 
of other states; but that the method of exercising it. and the subject- 
matter with respect to which it should be exercised, are by no means 
fully denned. * * * But when the great powers have come to an 
agreement on any question they generally find means to make their 
decision respected. * * * We have not yet arrived at a formal Euro- 
pean Areopagus. All we have at present is a very real superiority before 
the law on the part of the great powers. Whether that superiority will 
develop into a properly organized court of appeal, with sufficient wisdom 
and justice to decide international controversies aright, and sufficient 
power to enforce its decisions, time alone can decide. * * * The 
great powers act on behalf of others as well as themselves. They speak 
in the name of Europe, and bind it by their decisions. 

It seems to me that, in the face of such facts as these, it is impossible 
to hold any longer the old doctrine of the absolute equality of all inde- 
pendent states before the law. It is dead; and we ought to put in its 
place the new doctrine that the great powers have by modern interna- 
tional law a primacy among their fellows, which bids fair - to develop into 
a central authority for the settlement of all disputes between the nations 
of Europe. * * * 

This was written in 1885. In 1905, Oppenheim (Vol. I, pp. 162- 
164) comments unfavorably upon this doctrine, as follows : 

The enormous differences between states as regards their strength are 
the result of a natural inequality which, apart from rank and titles, finds 
its expression in the province of policy. Politically, states are in no man- 
ner equals, as there is a difference between the great powers and others. 
Eight states must at present be considered as great powers — namely, 
Great Britain, Austria-Hungary, France, Germany, Italy, and Russia in 
Europe, the United States in America, and. Japan in Asia. All arrange- 
ments made by the body of the great powers naturally gain the consent 
of the minor states, and the body of the six great powers in Europe is 
therefore called the European Concert. The great powers are the lead- 
ers of the family of nations, and every progress of the law of nations 
during the past is the result of their hegemony, although the initiative 
towards the progress was frequently taken by a minor power. 

But, however important the position and the influence of the great 
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powers may be, they are by no means derived from a legal basis, or rule. 
(Note. — This is, however, maintained by a few writers. See Lorimer, 
I, p. 170; Lawrence, p. 241; and Westlake, I, pp. 308-309.) It is 
nothing else than powerful example which makes the smaller states agree 
to arrangements of the great powers. Nor has a state the character of a 
great power by law. It is nothing else than its actual size and strength 
which makes a state a great power. Changes, therefore, often take place. 
* * * It is a question of political influence, and not of law, whether 
a state is or is not a great power. Whatever large-sized state establishes 
an army and navy of such strength that its political influence must be 
reckoned with by the other great powers, becomes a great power itself. 
(Note. — In contradistinction to the generally recognized political hege- 
mony of the great powers, Lawrence (§§ 134-136) and Taylor (§ 69) 
maintain that the position of the great powers is legally superior to that 
of the smaller states, being a " primacy " or " overlordship." This doc- 
trine, which professedly seeks to abolish the universally recognized rule 
of the equality of states, has no sound basis, and confounds political with 
legal inequality.) 

The contention of Mr. Oppenheim that the primacy of the great 
powers can not be a legal doctrine can have little weight if we admit 
that international law is based on practice; for practice certainly 
supports the contention of Professor Lawrence. Moreover, in the 
dispatch of Sir Edward Fry previously quoted (pp. 542-543) the 
adoption of this principle is openly advocated. 

The doctrine of the primacy of the great powers has thus far been 
noticed only in its relation to European affairs. Taylor (Inter- 
national Public Law, p. 418) and others treat the primacy of the 
United States on the American continent as constituting an American 
Concert, substantially equivalent in character to the European Con- 
cert Richard Olney (American Journal of International 
Law, April, 1907, p. 425) dissents from this view. He asserts that 
the attempt to base any such claim upon the Monroe Doctrine is not 
justified by the facts, and that the claim if successfully asserted 
would be unfortunate in its results. Regarding the primacy of any 
one state he says : 

The will of a single state, however mighty, is much too narrow a basis 
on which to build international law, and were a single state to take the 
place of the European Concert, it would — even if in every way as power- 
ful as the concert — be immeasurably inferior to it in point of interna- 
tional influence and authority. 



550 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

He, however, commends a properly constituted American Concert 
as follows: 

That an American Concert of purely American states would occupy a 
position in America practically equivalent to that of the European Con- 
cert in Europe ; that it would tend to avert wars between states as well as 
insurrections and revolutions within states; that it would do much to 
further trade and commerce and intercourse of all kinds between the 
various American states; and that the United States, as a leading mem- 
ber of the concert, might be counted upon as an agency for good even 
more potent than if acting in the invidious role of sole supreme dictator, 
seem to be tolerably sure results. 

The doctrine of the primacy of the powers, however, lacks one 
great element essential to any scheme that can be reasonably expected 
to be assented to by all states. It fails to give any deliberative voice 
at all to minor states even when their own interests are vitally 
affected. This does not seem to be in accordance with any funda- 
mental principle of justice, or to have within itself the possibility of 
any permanent solution of the problem of world organization. It 
is the problem of constructive statesmen not only to choose the best 
of settled practice for observation, but to guide the world if possible to 
a better practice. We have seen that the equality theory is far from 
perfect, and that the theory of the primacy of the powers is open to 
very serious objections in that it does not recognize any influence at 
all as existing in minor powers. Neither of the theories are true 
to the facts. It seems to us that the true problem is to find the facts 
of international life, and to devise a scheme for the adequate repre- 
sentation of all elements in their true proportions. All schemes for 
determining the relations of states either in peace or war, which have 
for their purpose only the settlement of individual disputes — such 
schemes, for instance, as voluntary arbitration — are open to the 
objection that they are based on no enduring principle and leave the 
arbitrators without any standard to which problems may be referred. 
Much valuable work has been done upon what are known as the 
" economic " and " religious and educational " solutions of the prob- 
lem. Really all of these theories are but steps in progress toward 
the discovery of the " law of facts " in international life. They lead 
to a realization of the interdependence rather than the independence 
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of states. Frederick Seebohm, in his " International Reform," 1871, 
lays down two principles : 

(1) That the interdependence of progressive states is necessarily pro- 
gressive. 

(2) That progressive recognition de jure of this interdependence de 
facto will necessarily result from experience of its material effects. 
(Lorimer, Institutes, vol. 2, p. 213.) 

The realization of these incontestable facts has been promoted in 
recent years by a new method of studying geography under the name 
of Anthropogeography. By it the essential oneness of the world's 
life is emphasized, and it becomes evident that no two nations can 
engage in war without diverting their surplus products from the 
channels in which the economic prosperity of the world demands that 
they should flow. (For a discussion of this subject, see Worcester 
Telegram, June 10, 1906.) 

The writer on international law who has treated the whole subject 
from a strictly scientific point of view, attempting to deal in a practi- 
cal manner with all questions, being neither too optimistic nor too 
pessimistic concerning the psychology of man and of nations, is Dr. 
James Lorimer, in his work published in 1883-1884 under the title 
" The Institutes of the Law of Nations ; a treatise of the jural rela- 
tions of separate political communities." He attempts to analyze 
the principles which underly the relations of states, to study those 
which have been considered fundamental, impartially, without regard 
to the sanctity which a long line of noble writers has given to them. 
And after considering them all, he sets forth his own solutions with 
a dignity consonant with his great accomplishments in other lines of 
legal endeavor. The fact that he prescribed in detail a scheme of 
world organization brought upon him much criticism and some ridi- 
cule; but as a study of underlying principles his book can not be 
overlooked. His doctrine is succinctly stated in volume 2, page 260, 
of his Institutes : 

All states are equally entitled to be recognized as states, on the simple 
ground that they are states; but all states are not entitled to be recognized 
as equal states, simply because they are not equal states. Russia and 
Eoumania are equally entitled to be recognized as states, but they are not 
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entitled to be recognized as equal states. Any attempt to depart from 
this principle, whatever be the sphere of jurisprudence with which we 
are occupied, leads not to the vindication but to the violation of equality 
before the law. 

His plea is, then, for proportional recognition of states according to 
facts, not according to a rule set up in violation of the facts. Of the 
approved and current doctrine of recognition, he says : 

In any other sense than as a rule for the admission into, or exclusion 
from, the family of nations, no doctrine of recognition has been consid- 
ered possible; and with the exception of some formalities of diplomatic 
etiquette, now almost obsolete, old states and new states, great states and 
small states, states that have rational forms of government and states 
that have irrational forms of government, have been left to scramble for 
ascendency as best they might. (Lorimer, Institutes, vol. 1, p. 169.) 

He holds that the only way in which the doctrine of recognition 
in international law can be logically and rationally applied is to 
recognize " that all states are equally entitled to assert such rights 
as they have," so that they all have an equal interest in the vindication 
of law ; not that all states have equal rights. He pleads for relative 
recognition in which are considered the forces themselves, and in 
which the value of a state " is measured by the influence which it is 
in a condition to exert in determining the direction of international 
action." In estimating the international value of states as a ground 
for their relative recognition, he suggests the following factors to be 
taken into account (vol. 1, p. 182) : 

1st. The extent or size of the state, or the quantity of materials of 
which it is composed. 

2d. The content or quality of the state, or of its materials. 

3d. The form of the state, or the manner in which its materials are 
combined. 

4th. The government of the state, or the manner in which its forces 
are brought into action. 

The grading of states is to be done by the so-called great powers, 
who themselves are to be considered as equal. He thus recognizes 
for a limited purpose the primacy of the great powers. Based upon 
the doctrine of interdependence rather than of independence, with 
the principle of relative rather than absolute recognition of states 
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in the family of nations, he proposes a scheme for the organization 
of an international government. First, he suggests a proportional 
disarmament, leaving the relative armed power of the nations the 
same. Second, an international government having legislative, execu- 
tive, and judicial departments. In the legislative department he 
would have two chambers, a senate and a chamber of deputies. Each 
senator would have one vote. Senators would be appointed for life 
by the central authority of each state acting with its upper house. 
The deputies in the chamber of deputies would be chosen by the lower 
house in each state. " Each of the six great states — Germany, 
France, Russia, Austria, Italy, and England — shall send five sena- 
tors and fifteen deputies ; and each of the smaller states shall send a 
number proportioned to its international importance, as measured 
by population, area, free revenue, and the like, as those shall be 
determined by the representatives of the six great powers." Each 
deputy would have only one vote. The number of senators would 
be in the proportion of one to three of the deputies sent by each state. 
Majority vote would rule. There would be a bureau of ministry con- 
sisting of fifteen members, five senators chosen by the senate, and 
ten chosen by the chamber of deputies. They would be elected annu- 
ally, and the bureau would always have one representative of each of 
the six powers. The bureau would elect the president of the inter- 
national state from among its own members, who would be president 
of the senate ex officio. He would hold office for one session only, but 
would be reeligible each alternate session. In the judicial depart- 
ment the judges would be appointed by the bureau, the president in 
case of equality having the deciding vote. There would be fourteen 
judges and a president, six of whom, at least, would be chosen from 
the six great powers, one from each. For the execution of law there 
would be an international fleet and army, each state furnishing a pro- 
portional contingent of ships and men, or the equivalent in money. 
For the support of the government there would be an international 
tax levied by each state on its citizens. (Lorimer, Institutes, vol. 2, 
pp. 279-287.) 

Whatever opinion one mav hold about the practicability of the 
scheme, one must admit that it is the logical conclusion of the whole 
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argument of the book. The world was not ready for any such organi- 
zation in 1884, when the book was published, and it probably is not 
yet ready for it. The Hague conferences are an advance which Pro- 
fessor Lorimer doubtless would have considered unlikely at so early a 
date. They have brought us to a consideration of the very points 
upon which he laid greatest stress. However impossible the solution 
of the great problem may seem, it is a problem which is inevitable if 
progress is not to be limited by arbitrary barriers. It will be 
observed that the functions of the legislative, executive, and judicial 
departments are very broad and of great importance ; that they seem 
to wield an authority superior to the states. But they wield this 
authority as a result of two conditions: First, a recognition of the 
actual relationship between states, so that the legislative body really 
represents the civilized world ; second, that the representatives, chosen 
indirectly by the people, not by the crown or the presidents of the 
individual states, vote individually and not by states. Their point 
of view is the progress of their nation as a result of the progress of 
the world. It is conceivable, therefore, that the representatives of the 
same state should vote on opposite sides of a question. 

Another contribution toward the solution of the problem of world 
organization, of more recent date than Lorimer's, is that published 
by E. Duplessix, in 1906, with the title " La loi des nations. Projet 
d'institution d'une autorite internationale Legislative, Administrative 
et Judiciare. Projet de code de droit internationale public." This 
work was crowned by the Bureau International de la Paix. It is by 
no means as pretentious an effort as the two volumes of Lorimer, and 
does not attack the subject in as scientific or fundamental a manner 
as does Lorimer. The general principles of international law con- 
tained in it are professedly derived from one author, Despagnet. The 
book is divided into four parts: (1) Prolegomenes, (2) Programme 
d'une Conference internationale preparatoire a la constitution d'une 
Union de tous les Stats civilises, (3) Projet de traite international, 
(4) Projet de Code de droit international public. While asserting 
the absolute equality of states before the law, without going deeply 
into the question of what " before the law " means, Duplessix pro- 
poses a proportional representation in the world organization. On 
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page 22, discussing the means of representation in the world legisla- 
ture, he says : 

II sera particulierement difficile d'attribuer a chaque fitat dans les 
Assemblies internationales une part de representation qui satisfasse tous 
les desirs et toutes les ambitions sans compromettre les interets generaux 
de l'Union. 

Une representation proportionnelle au nombre des habitants conduirait 
a une representation innombrable pour les grands Btats. * * * D'un 
autre c6te, il serait fort desirable d'accorder voix deliberative a certains 
petits fitats qui jouissent d'une grande consideration; mais on ne peut 
cependant leur accorder un nombre de voix assez grand pour donner a 
Fensemble de ces nombreux fitats une representation dominante ou meme 
seulement tres importante dans 1'organisme international. 

II faut bien, enfin, assigner une limite au droit de representation 
direct, car on ne saurait demander a des fitats minuscules d'etre toujours 
a meme de recruter parmi leurs nationaux des legislateurs, des adminis- 
trateurs et des jurisconsultes tres savants et tres experimentes pour sieger 
dans les Assemblies internationales. 

According to these principles he works out (p. 27) the " Mode de 
representation des fitats " in the preliminary conference called for 
the purpose of making a permanent organization. 

Les fitats seront representes a cette Conference par des delegues 
speciaux, lesquels ne pourront, pendant sa duree, exercer aucune autre 
fonction. Les fitats dont la population ne depasse pas dix millions 
d'habitants seront representes par un delegue; ceux dont la population 
est superieure, par un delegue a raison de dix millions d'habitants, sans 
que le nombre de ces delegues puisse depasser trois pour le meme Sltats. 

Pour le calcul du nombre des delegues, les confederations d'fitats ne 
comptent que pour un seul fitat, les colonies se reunissent a leurs metro- 
poles et les pays de protectorat ou vassaux aux pays protecteurs ou suze- 
rains. 

Chaque delegue n'aura droit qu'a, une seule voix, quelle que soit 
l'importance de la nation representee. 

Les fitats dont la population est inferieure a trois millions d'habitants 
pourront se reunir pour nommer des delegues ayant voix deliberative a 
la Conference, et, dans ce cas, le groupe qu'ils formeront aura droit a un 
delegue par dix millions d'habitants, sans pouvoir depasser le maximum 
de trois delegues. 

Dans tous les cas, ces fitats pourront envoyer a la Conference des d61e- 
gues particuliers, mais ceux-ci auront seulement voix consulative et non 
deliberative. 

Un delegue suppleant sera adjoint a chaque titulaire. 

Les membres de la Conference nommeront en dehors d'eux un Comit6 
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de juristes ayant une connaissance approfondie du droit international. Ce 
Comite sera charge" de proceder, sous leur direction, a l'61aboration et a, 
la redaction du projet de Code ci-apres prevu. 

This conference would be in the nature of a constituent assembly, 
which would draft an international treaty to form a " Union des 
Etats civilises." The organization proposed by Duplessix in the 
treaty which he projects includes a legislative assembly, an executive 
committee, and a court of justice. The composition of these " corps " 
would be identical, and the method of representation in them would 
be the same as in the constituent assembly, already quoted. A 
quorum consists of three-fourths of the delegates, and an absolute 
majority is necessary for a vote in each " corps." In the legislative 
assembly unanimity is necessary for the adoption of any addition 
to or modification of existing law. But if a proposition of this kind 
does not receive a unanimous vote, and if its failure is deemed preju- 
dicial to the interests of the union, the question may be resubmitted, 
and an absolute majority will serve. Those states of which the 
whole delegation is agreed may withdraw from the conference if they 
wish to do so. 

Both Lorimer and Duplessix agree in proportioning the representa- 
tion in the world organization to the actual value of the state in inter- 
national affairs. Lorimer leaves the grading of the states to the great 
powers. Duplessix gives a definite scheme for determining the rela- 
tive value of states on the score of population. He recognizes the 
desirability of unanimity in passing acts, but makes the absolute 
majority alone necessary to the final decision. We need not pass on 
all the details of the two schemes in order to make their application 
to the organization of the Hague Conference. In the method of 
representation and of voting they agree. And we submit that it 
would be more in accordance with the facts if the principle of the 
inequality of states, recognizing actual facts and not being bound 
down by rules in the observance of which there is such diversity 
between precept and practice, were adopted. 

Of course the objection will be raised that the sovereign states of 
the world will not consent to enter into any conference in which they 
do not have equal voting power. The old argument will be made 
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that this would be an admission of inferiority, and in derogation of 
their sovereignty. If such would be the result there is something 
fundamentally wrong with Lorimer's plan. He, however, based his 
whole work upon a definition of international law intended to exclude 
such a conclusion : 

The law of nations is the realization of the freedom of separate nations 
by the reciprocal assertion and recognition of their real powers. (Lori- 
mer, Institutes, Vol. I, p. 3.) 

In our discussion of the so-called natural law, we have shown that 
liberty is a result of organization, and is not destroyed by it. It 
seems inevitable to conclude that a proper organization between 
states, clothed with proper authority, would produce truer liberty for 
states, just as it does for men. Moreover, the frank recognition of 
the real position of states should be the greatest possible incentive to 
growth in weaker states. This is not mere supposition; for we 
have at least one instance of a state stirred from its lethargy by its 
lack of influence in the Second Hague Conference. Chien Hsiin, 
Chinese Minister to Holland, and a delegate to the Hague Confer- 
ence, has presented a memorial to his Emperor, which is notable 
because it comes from the representative of a nation which for cen- 
turies has asserted its superiority to all other states, and because of 
its simple wisdom. (London Times, February 20, 1908, p. 4.) 
The memorialist frankly admits the predominant position of the 
eight great powers, but asserts that no state need be permanently 
weak: 

The distinction between strong and weak depends on the efficiency or 
otherwise of the country's governmental system, methods of law, and 
military and naval preparations. * * * Your servant feels, on review- 
ing the international situation as well as that of China herself, that 
unless perfection be obtained by her in the essentials above mentioned 
* * * it is impossible to predict the treatment which we shall receive 
at the hands of the powers at the next conference. 

He then proposes a definite scheme for reorganizing the legal and 
educational system of China, considering the interval between the 
second and third Hague conferences as a " providential opportunity " 
for accomplishing this work : 
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If by so doing both our political and legal systems could be brought 
into order in the next four years, China would be in a position to show 
that she could hold her own with the other powers when the invitation 
to the next conference reaches her. If she could at the next conference 
win a position among the great powers such as that which Japan holds 
at the present day, what an unspeakable blessing it would be for our 
country ! 

In the formation of the United States we have an example of 
sovereign States combining together in a union in which their com- 
plete equality is not recognized. This illustration is all the more 
suggestive since there is such diversity in the area and population 
of the various States. The State of Rhode Island is smaller than 
Montenegro, while the State of Texas is larger than the Austrian 
Empire with Bavaria and Wiirtemberg thrown in. (Fiske, American 
Political Ideas, pp. 96-97.) Perhaps in this fact is a suggestion for 
a like compromise in the world legislature. Might it not be composed 
of two houses, in one of which equality would be recognized as in the 
United States Senate, and in the other inequality, as in the United 
States House of Representatives ? 

Another historical instance is that of the German Empire. 
Although the states now forming the Empire were formerly independ- 
ent, they have unequal representation in both houses of the legisla- 
ture. In the Bundesrath, twenty-five commonwealths are represented 
by fifty-eight voices, which are distributed as follows : Prussia, seven- 
teen; Bavaria, six; Saxony and Wiirtemberg, four each; Baden and 
Hesse, three each ; Brunswick and Mecklenburg-Schwerin, two each ; 
the others, one each. In the Reichstag the representation is accord- 
ing to population. Fully three-fourths of the members are from 
Prussia. 

Further, there are indications that minor states are willing to 
accept the principle of inequality when their duties may be decreased 
thereby, without prejudice to their rights. For instance, for the 
purpose of apportioning the expenses of maintaining an International 
Bureau, the countries of the Universal Postal Union are divided into 
seven classes, each contributing in proportion to a certain number of 
units. Thus, we see Brazil content to pay the amount assessed upon 
a power of the third class, and Montenegro does not complain of 



THE EQUALITY OF STATES AND THE HAGUE CONFEBENCES 559 

being in the seventh class. (Union postale universelle : Washington, 
June 15, 1897.) Again, the finances of the International Bureau of 
the First Hague Conference are provided for by article 29 of the 
convention for the peaceful adjustment of international differences as 
follows : 

The expense of the Bureau shall be borne by the signatory powers in 
the proportion established for the International Bureau of the Universal 
Postal Union. 

The same principle has been adopted in other unions, namely, the 
International Union of Railway Freight Transportation, the Tele- 
graphic Union, and the International Institute of Agriculture. The 
International Bureau of the American Republics is maintained by 
appropriations of the American Republics made in proportion to their 
population. The twenty-one Republics represented on the Governing 
Board are, in order of population, United States, Brazil, Mexico, 
Argentine Republic, Chile, Peru, Colombia, Venezuela, Bolivia, 
Cuba, Haiti, Guatemala, Ecuador, Salvador, Uruguay, Paraguay, 
Dominican Republic, Honduras, Nicaragua, Costa Rica, and 
Panama. 

If minor states are willing to compromise the doctrine of equality 
where duties are concerned they ought not to object to a proportionate 
diminution of their rights. The favorite maxim of Dr. Francis 
Lieber was, " No right without its duties, no duty without its rights." 
The Latin American states and other lesser powers, when demanding 
equal voting power at The Hague and equal representation upon its 
permanent courts, are asking rights out of all proportion to the duties 
that they are able to perform. And when all objections have been 
stated, the fact still looms up that however impracticable or difficult 
may seem the substitution of a doctrine of interdependence for inde- 
pendence, of inequality for equality, of proportional or relative for 
absolute recognition, it is a problem that is inevitable if the work 
commenced at The Hague is to bear its full fruit in the advancement 
of the world. Individual liberty as a result of government has 
reached a high degree of development. National states are every- 
where fostering this liberty. The proper organization of the Hague 
conferences means a partial realization of the ultimate purpose of the 
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state which Burgess (Political Science, Vol. I, p. 85) characterizes as 
the perfection of humanity and the civilization of the world. The 
preliminaries of such a reorganization, prior to the convening of a 
Third Conference, lie in the field of diplomacy. The lead must be 
taken by the great powers, and among these the United States as chief 
representative of the Western Hemisphere has the plain duty of 
taking the initiative. Professor J. Westlake, speaking of the failure 
of the Second Hague Conference to agree on a plan for choosing the 
judges for the Court of Arbitral Justice and the wish of the confer- 
ence that an agreement be reached by diplomatic means, attributes to 
the United States a realization of its commanding duty. He says : 

There is a reason to believe that the Government of the United States 
is disposed to press on the Spanish American states and Brazil the insti- 
tution of a court of arbitral justice for America in accordance with the 
plan annexed to the vosu of the conference. It is obvious that that can 
only be done if the smaller American republics will consent to waive 
their cherished equality in the nomination of the judges; but such a 
result is not unlikely, the influence of the United States being great, and 
common sense having a better chance to prevail in pure diplomacy than 
under the incentive to self-assertion supplied by a world-wide assemblage 
with nominally equal voting. (Quarterly Eeview, January, 1908, pp. 
235-236.) 

With the exception of the Panama affair, America has always stood 
for the rights of the weaker nation. Witness the Shimonoseki affair 
and the return of the Boxer indemnity. America was instrumental 
in admitting to the Second Hague Conference the Central and South 
American states. But the United States would not be abandoning 
its time-honored position if it became sponsor of a neAV doctrine which 
is conformable to the law of facts. The question of voting power at 
The Hague, moreover, is in a somewhat different class from questions 
in which the United States has heretofore taken the side of the 
weaker states. As with man, so with states, suffrage is not a natural 
or inherent right. It comes only after compliance with rules estab- 
lished for its regulation. A man's vote represents himself and his 
family. There are physical limits to the influence and power which 
he may represent. A state, on the other hand, may be of almost 
any size and power. Yet with the present method of voting, no 
state is properly represented. 
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In the foregoing, the attempt has been made to do no more than 
state the prevailing theory of the equality of states; point out its 
most manifest defects; recount some of the remedies that have been 
suggested ; make application of them to the organization of the Hague 
conferences ; and suggest lines along which a reorganization might be 
made. 

Fkedeeick Charles Hicks. 

Eewpobt, K. I. 



